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STATE OF WISCONSIN 
BEFORE TIlE BOARD OF NURSING 
------------------------------------------------------------------------------- 
IN THE MATTER OF DISCIPLINARY 
PROCEEDINGS AGAINST FINAL DECISION 

AND ORDER 
GINA M. D'ACQUISTO, L.P.N., : 

RESPONDENT. 

The State of Wisconsin, Board of Nursing, having considered the 
above-captioned matter and having reviewed the record and the Proposed 

.Decision of the Administrative Law Judge, makes the following: 

NOW, THEREFORE, it is hereby ordered that the Proposed Decision annexed 
hereto, filed by the Administrative Law Judge, shall be and hereby is made and 
ordered the Final Decision of the State of Wisconsin, Board of Nursing. 

The rights of a party aggrieved by this Decision to petition the Board for 
rehearing and the petition for judicial review are set forth on the attached 
"Notice of Appeal Information." 

Dated this z day of ~A , 1991. 



STATE OF WISCONSIN 
BEFORE THE BOARD OF NURSING 
__________-----__---____________________~~~~~~-~~~~--~~----~~~-~--~~-------~~~ 
IN TAE MATTER OF DISCIPLINARY : 
PROCEEDINGS AGAINST : 

PROPOSED DECISION 
GINA M. D'ACQUISTO, L.P.N., LS 9007101 NUR 

RESPONDENT. 
__--------________-_~~~~~~~~~~~~~~~~~~~-~~~~~~~~~~~~-~~-~~-~~~~~~~~~~~-~~~--~-~ 

The parties to this proceeding for purposes of Wis. Stats. 6. 227.53 are: 

Gina M. D'Acquisto 
1251 S.W. 66th Terrace 
Plantation, FL 33317 

Board of Nursing 
Department of Regulation and Licensing 
P.O. Box 8935 
Madison, WI 53708 

Division of Enforcement 
Department of Regulation and Licensing 
P.O. Box 8935 
Madison, WI 53708 

A hearing was held in the above captioned matter on November 28, 1990, at 
the State Office Building in Milwaukee, Wisconsin. Respondent D'Acquisto 
appeared by telephone, at her request, without counsel. Attorney Steven M. 
Gloe appeared representing the Division of Enforcement, the complainant in 
this matter. Based upon the entire record in this matter, the hearing 
examiner recommends that the Board of Nursing adopt as its final decision in 
this matter the following Findings of Fact, Conclusions of Law, and Order. 

FINDINGS OF FACT 

1. Respondent Gina M. D'Acquisto was at all times material to this 
proceeding a licensed practical nurse in Wisconsin. 

2. On or about August 25, 1988, respondent was working as a practical 
nurse for Barry Healthcare Services , a home care nursing service, providing 
in-home nursing care to patient 'IM. Patient 'IPI was 5 years old at the time, 
and was, and still is, ventilator dependent. 

3. Respondent left her nursing duties approximately fifteen minutes before 
the end of her assigned shift, before TM's mother arrived home to relieve her, 
leaving TM in the care of TM's sister. 'IN's sister was 10 years old at the 
time. 



4. Respondent falsely charted that she remained at the home of the patient 
to the end of the respondent's shift. 

CONCLUSIONS OF LAW 

1. The Board of Nursing has jurisdiction in this matter pursuant to s. 
441.07, Stats. 

2. By leaving the patient TM in the care of a 10 year old child, 
respondent engaged in a substantial departure from the standard of care 
ordinarily exercised by a competent licensee, contrary to 6. 447.07(1)(c), 
Stats., and 6. N 7.03(l), Wis. Admin. Code. 

3. By falsely charting that she had remained at her nursing duties to the 
end of her assigned shift, respondent has engaged in unprofessional conduct 
contrary to s. 441.07(1)(d), Stats., and s. N 7.04(l), Wis. Admin. Code. 

IT IS ORDERED that the license issued to Gina M. D'Acquisto to practice 
licensed practical nursing in the state of Wisconsin be, and hereby is, 
REVOKED. 

IT IS FURTHER ORDERED that the costs of the proceeding be imposed upon 
Respondent. 

OPINION 

The evidence in this matter establishes a clear and convincing case of 
negligence on the part of respondent Gina M. D'Acquisto in the care of patient 
TM. No harm came to the patient as a result, but it is clear that a 10 year 
old child is not an appropriate guardian of the patient's health, and the 
departure from ordinary standards of care is so great that revocation of 
respondent's license is the only reasonable method of safeguarding the health 
and safety of the public, respondent's potential patients. 

Respondent consistently denied leaving her duties until the patient's 
mother had arrived home. Respondent stated that she left the house by one 
door as the mother entered the house by another; the mother and the patient's 
sister deny this. The mother bases her denial on circumstantial evidence, and 
the patient's sister denies it on direct knowledge. There is no dispute that 
within 5 minutes of the scheduled end of respondent's shift the patient's 
mother called the home nursing service to report respondent's absence from the 
home when the mother arrived. There is no dispute that respondent was 
terminated from her employment with the service on that basis, and that 

2 2 



-, . 

respondent did not apply for unemployment compensation or otherwise dispute 
the termination at the time. 

The complainant submitted respondent's time card for the day, which shows 
that the respondent claimed to have been present through the end of her 
assigned shift, and that respondent herself, rather than the patient's mother, 
signed the time card in the space designated for the client's signature. The 
nurse's notes for the day, signed by respondent, contain a final entry at 3:45 
p.m., the time respondent's shift was to end. The notes could not have been 
done at 3:45 because respondent was not present in the home at that time when 
the mother arrived. 

Respondent suggested the possibility that the the patient's mother was 
mistaken, and simply did not know that respondent had been going out one door 
while the mother came in the other. I do not accept that as the explanation 
because respondent and the mother disagree on which door the mother used. 
There is no apparent basis for a hostile motive for the mother's testimony, 
but respondent argues that the testimony is false because of the 5 minute 
delay between the mother's arrival home and her phone call to the director of 
nursing at the nursing agency. Respondent implies that the mother would have 
called immediately upon entering the house had respondent not been present at 
the time. I conclude that 5 minutes is "immediately" for a parent who arrives 
home, expecting to find a nurse, not finding one, checking on the child, and 
calling the nursing agency even if the parent had the number committed to 
memory. 

Respondent submitted evidence that shows her instructors at her nursing 
school gave her good evaluations during her training. What the evaluations do 
not and cannot show is the quality of respondent's judgment and discretion on 
the day in question. On the basis of the testimony and the exhibits, I 
conclude that respondent was in a hurry to be someplace else for an 
appointment, that she made the judgment that the patient would be fine for the 
short period of time between respondent leaving the house and the mother's 
usual punctual arrival, and she left early without a suitable substitute 
present. That judgment was below the minimal standard of competence required 
of licensed practical nurses for the protection of their patients. I do not 
believe that a reprimand is appropriate, because it depreciates the 
seriousness of the risk to the patient of respondent’s action. I have no 
basis on which to found a belief that a limitation of license will be adequate 
protection from similar lapses in judgment. A period of suspension would 
surely be adequate discipline for the charting violations, meeting the goals 
of rehabilitation, deterrence, and protection of the public, but the lapse of 
judgment is more difficult because of the length of time which was available 
to respondent to refrain from the action. Respondent had to plan to leave 
early in order to write the nursing notes and label them the 3:45 p.m. note, 
and to sign her name in the space designated for the client's signature on the 
time card. This tells me that this was a deliberate act, not a momentary 
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failing. Placing a  patient at risk for personal convenience is very serious, 
and revocation of l icense is probably more appropriate than a  suspension for 
serving the protection of the public, the rehabilitation of the respondent,  
and  the deterrence of similar acts by others. 

Dated this 8th day of January, 1991. 

James E. Polewski 
Administrative Law Judge 
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STATE OF WISCONSIN 
BEFORE THE BOARD OF NURSING 
_______________-________________________--------------------------------------- 
IN THE MATTER OF DISCIPLINARY 
PROCEEDINGS AGAINST AFFIDAVIT OF COSTS 

: OF THE OFFICE OF BOARD LEGAL SERVICES 
GINA M. D'ACQUISTO, L.P.N., LS 9007101 NUR 

RESPONDENT. 
________________-_______________________--------------------------------------- 

STATE OF WISCONSIN 
COUNTY OF DANE, SS: 

James E. Polewski, being first duly sworn on oath, deposes and says: 

1. He is an attorney employed by the Department of Regulation and 
Licensing, Office of Board Legal Services. 

2. He was designated to serve as the administrative law judge in the above 
captioned proceeding, and in the course of his duties in that regard, spent 
the following amounts of time on the dates indicated, all to the expense of 
the Department of Regulation and Licensing as noted at the foot of the 
itemized tally which follows: 

DATE ___ ACTIVITY 
917190 Read complaint 
g/25/90 Read answer, draft transmittal letter to Gloe 
10/12/90 Draft notice of Prehearing 
10/19/90 Hold prehearing conference 

Draft letter on prehearing conference 
10/24/90 Hold prehearing conference 
10/25/90 Draft notice of hearing 
11/9/90 Draft denial of change of venue motion 
11/19/90 Read motion for reconsideration of venue 
11/20/90 Draft change of venue order 
11/28/90 Travel time to and from Milwaukee for hearing 

Hearing, including setting up and striking 
l/8/91 Draft decision 

TOTAL TIME 

TIME 
5 minutes 
10 minutes 
10 minutes 
15 minutes 
30 minutes 
15 minutes 
15 minutes 
30 minutes 
10 minutes 
15 minutes 
3 hours 
1 hour, 20 minutes 
2 hours. 15 minutes 
9 hours, 10 minutes 



r 

Expense for Administrative Law Judge, Time spent multiplied by hourly 
salary and benefits for James E. Polewski: (9.16 x $24.75) 

$226.85 

Expense for Court Reporter: 5o.00 

TOTAL EXPENSE, OFFICE OF BOARD LEGAL SERVICES: $276.85 

James E. Polewski 
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NOTICE OF APPEAL INFORMATION 

(Notice of Rights for Rehearing or Judicial Review, 
the times allowed for each and the identification 
- of the party to be named as respondent) 

. . 

The following notice is servkd on you as part of the final decision: ’ 

1. Rehearing. 

Any person aggrieved by this order may petition for a rehearing within 
20 days of the service of-this decision, as provided in section 227.49 of 
the Wisconsin Statutes, a copy of which is attached. The 20 day period 
commences the day after personal service or mailing of this decision. 
(The date of mailing of this decision is shown below.) The petition for 
rehearing should be filed with the Staee of Wisconsin Board of Nursing. 

. . 

. . 

A petition for rehearing is not a prerequisite for appeal directly to circuit 
court through a petition for judicial review. Y 

I 
2. Judicial Review. . . 

. 
Any person aggrieved by this decision has a right to petition for 

judicial review of this decision as provided in section 227.53 of the Wisconsin 
Statutes, a copy of which is attached. The petition should be filed in 
Circuit court and served upon the state of Wisconsin Board of Nursing. 

I . 

within 30 days of service of this decision if there has been no petition 
for rehearing, or within 30 days of service of the order finally disposing 
of the petition for rehearing, or within 30 days after the final disposition 
by operation of law of any petition for rehearing. 

The 30 day period commences the day after personal service or mailing 
of the decision or order, or the day after the final disposition by operation 
of the law of any petition for rehearing. (The date of mailing of this 
decision is shown below.) A petition for judicial review should be served 
upon, and name as the respondent, the foilowing: the State of Wisconsin 
Board of Nursing. . 

. 

The date of mailing of this decision is March 22. 1991 . 

WLD:dms 
.886-490 _. 



pcutmn for rchcanng shall no, bc a prcrcqu,s,,e for appc~l o, 
,wcw. Any pcrron aggnctcd by J linal order mxy. wthm ?I 
days alter senxc of the order. !ilc a w r,,, cn pe ,,,, on (o, 
rthcanng whxh shall spcclfy in dcul the grounds for the 
nhcl sough, and supporung x,thonues. An agency ,,,a) 
order 1 rrhcanng on its own matron uithm 20 days af,c, 
Yrvc~ ofa final order. This subsrcuon does not apply to I, 
17.025 (3) (e). No agency is rcqurrd to conducrmore Ihan 
One rchcnnng based on a pclitmn for rchcanng ,ilcd undc, 
this subsecnoo m any con,cs,cd case. 

* 
(2) Tbc liling of a pailion for rchcanng shall not suspend 

Or delay the cffccrwc date of the order. and the order shall 
take cKect on the dale fixed by the agency and shall commue 
h efkcl unless the pchdon is granled or un;,l Ihc order is 
superseded. modllicd. or set aslde PI provided by law. 

(3) Rchcanng wll be granted only on Ihe basis oT: 
. (a) Some mamal error of law. 

.’ 
@) Some matcnal mm of fact. 
(c) The discovery of new evidence sunicicntly strong to 

rcversc or moddy the order. and which could not have been 
previously discovered by due ddigcnce. 

(4) Cop~cs oipeurions for rehearing shall be ser&~ on all 
partics of record. Partlcs may file replies to the pc,,,ion. 

(5) The agency may order a rehearing or cnw an order 
with rcfcrcnce to the pc,iuon whout a hexing. and shall 
dispose of the petition wthm 30 davs after I( is filed. If :hc 
agency does no! cn,cr an order disposmg of the pewion 
within ,hc 30.day pcnod. the pc,iuon shall be deemed to have 
been dcnxcd as of ,he exp,ra,,on of ,hc 30.day pcnod. 

(6) Upon granung a rchcaring. Ihc agency shall se, the 
mancr for further procrcdmgs as soon as pracrxablc. Pro- I 
ceedings upon rcheanng shall conform as nearly may be ,o 
,hc procrcdmgs m an ongmal hang cxccp, as the agency 

may olhcmsc direct. If in the agency’s judgment. after such 
rehcxing ,I appears [ha, the ongmal dccwon. order or 
dcwmmauon 1s in any rerpec, unlawful or unrcasonablc. the 
agency may rcvcrse. change. modlfy or suspend the same 
accordmgly. Any ddxsion. order or debxmmatmn made 
after such rehcxmg reversing. chmgmg. modlfymg or SW- 
pcndmg Ihe on~nal determmauon shall have the same force 
and cflcc: 3s an ongmal dccismn. order or dctcrmma,,on. I 

~7.52 Judicial review; declslons revlewable. Adminis- 
. mtivc dccisnons whnch adversely affect ,he substaruial inlcr- 

& of any pcrson. whether by acuon or inac,ion. whether 
&rma,ive or negative in Rome. are subject lo review as 
Provided in this chap,cr. cxccp, for the decisions of the 
dcpxtmen, o~rcvcnuc other than decisions relahng 10 alco- 
hol lwrragc pcmx,s issued under ch. 125. decisions of ,hc 
dcpanmml of cmployc lrus, funds. the comm,s~ton~r of 
banking. Ihe comrmss!oncr of credo, unions, Ihc commis- 
sioncr ofsaings and loan. the board ofsta~e canvassers and _.. _.. . . 
those dcuslons 01 (he dcpx,menl of industry. labor and I 
human rcla,mns which arc subjcc, 10 review. prior to any I 
judlcnl ICYICW. by the labor and mduwy ~CWW commission. 
rn~d_cxccp!,as o,hcw!sF provided by law. _. ,I 

127.51 Parile?, and proceedings for review. (1) Exccp~ as 
cthcrwsc spcc~fic~lly prondcd by law. any person aggncvcd 
by a drcmon spcclficd m I. 227.52 shall bc cntnlcd ,oJudlcial 

. rwrw lhcrcol as prowdcd m lhls chapwr. 
(a) Procccdmgs for review shall be mstwtcd by serving a 

Wmon lhcrclor personally or by ccruficd mad upon ,be 
Wncy or one of its olficials. and fihng the pc~on m ,he 
o~lccolihcclcrkof~hcc,rcu,~courrlorihcco”n,ywhcrcihc 
@cnl ~CVICW proccedrngs arc ,o be held. Unless a rchcx’mg 
u :tqurs,ed under s. 227.49. pc,mons for rcwcw under lh,s 
Paragraph shall be served and filed within 30 days af,cr Ihe ’ 
Y~~cc of the dccwon of ,hc agency upon all parues under I. 

dlrpo>mg Of ,hc Jppllc~l~on for rchcanng. or ,,,,b,” ,1) 
a(lCr Ihc linal d~spowuon ty opcrauon of law of anv 
=PPhC=llon for rchcxmg. The 3Oday pcnod for scrvtne 
fihng a pcl,,lo” under th,s paragraph comrn~n~~s on I,,; 
aflCrPCrSon~lser”lce orm~ll~ngo~lbcdcc:ls~on bytbeaccncv. 
(rlhe pcM!oncr 1s a rcsndcnt. Ihe procecdmgs shall bc heId 
lhe ~1~~11 ~0~11 for Ihe countY where Ihc pCtl,loner rcsldcs. 
except Iha, ,flhe pct,c,oncr II an agency. ,hc procccdm~sshall 
be in the circui, cow, for the counly where the rcspondcnt 
resides and cxccp, as provided m IS. 77.59 (6) (b). 182.70 
and 182.71 (S) (g). The proceedings shall be m ,hc circw 
court for Dane county illhe pcutioncr IS a nonrcs,dcnl. 
parties stipulale and the coon ,o which the panics desire 
transfer the procccdmgs agrees. Ihe proceedings may bc 
in the county dcsignalcd by the parlies. 112 or more @ions 
lor review of the sxne decision are lilcd in dimcrcnt counties. 
the circw judge for the county in which a pcwion for rcticw 
of the decision was tirs, filed shall dewmine Ihe vcnoe 
judicial review ol the decision. and shall order tansrcr 
consobdalion where appropriate. 

(b) The pccnlion shall SW ,he nature or ,he ptti~i~nd~ 
inccrcs,. the facts showing Ihat pe,i,,oncr is a person 
grieved by rhc decision, and the grounds specuicd in I. 227.57 
upon which pclinoncr contends Ihat the decision should 
rcvcrscd brmodllied. The pewion may be amended. by 
ol court. though Ihc rime for serving the sxne has expired. 
The pc,,,,on shall be cn,i,lcd in the name of Ihe person scnmg 
it as pcwioncr and the name of Ihe agency whose de&on 
sought to bc reviewed as rcspondcn,. cxcep, rhat m pe,i,ions 
for review of dcclsions of the rollowing agencies, the I.wr 
agency spccilicd shall be the named respondent: 

LThc taxappe~lscomm,ssion.thedcpar,mcntofrc~cnuc. 
2.Tbe bankmgrcwcw boardoriheconsumercred~~ rc\icw 

board, the comnussioncr of bankmg. 
3. The credit union review board. the commissioner 

credit unions. 

,. 

4.The savmgs and 10x1 rcwcw board. ,hc commissioner 
savings and loan. cxccpc ,fthe pctmoncr is ,hc comrmss~oncr 
olsawngs and loan. ,hc prcvmling parucs before the savings 
and loan rcv,cw boxd shall be Ihe named rcspondcms. 

(c)Copies ol the pe,l,ion shall be scncd. personally or 
c&lied mad. or. when scrwcc is hmcly admwcd m anting. 
by first class ma$ not later than 30 days af,cr ,hc ms,mmon 
of the procccdlng. upon all par,ics who appcarcd before 
agency m Ihe proceeding in which the order sought ,o 
rcvtcwcd was made. 

(d) The agency (CXCCP! in the case or the 1%~ appd~ 
commxssion and the bankmg review board. the conrumer 
crcdil review board. [he credit union review board. and 
savings and loan renew board) and all parties 10 ,hc procccd. 
ing before il. shall have the right IO par,icipa,c in 
proceedings for rcvicw. The court may pcrmi, o,hcr inter. 

. -_ 
cswd persons 10 inwvene. Any person pclitioning the court 
IO intervcnc shall SCNC a copy or ,hc pwion on cJch party 
who appcxed before Ihe agency and any additional pxucs 
Ihc Judlcinl rc~nv a, leas, 5 days prior 10 ,hc daw SC, 
hearing on Ihe pccl,ion. 

(2) Every pcrson served wi,h ,hc pc,i,ion for rcriw 
‘. provided in this seaion and who desxcs 10 participate in 

procccdmgs for rcwcw lhcrcby ms,w,cd shall SC~E upon 
pcwoncr. wirhin 20 days afw ~C~VIEC of the pcu,!on upon 
such pcrson. a no,!c~ or appcanncc clcxly s,a,mg 
person‘s posmon w,,h r~l~rence 10 exh ma,cnal JllW,lon 
,hc peunon and ,o the afirrmc~. vacwon or moddicaon 
oflhc order or dension under ~CYICW. Such nolicc. olhcr 
by the named rcspondcnl. shall also bc scrvcd on the named 
respondcnf and the ottorncy gcncral. and shall be Wd. 
togc,hcr wllh prooCofrcquIred scrwce thcrcof.\\,,h theclerk 
cd Ihe rcwcwmg coor, wthm IO days alter such SCT\‘,CC. 
Scrwcc orall subscquenl papcrsornociccsinsuchprocccding 
need be madconlyupon ,hc pewioncrondsuch o,hrrpcrsonr 
as have scrvcd and lilcd the oo,icc as prowdrd in 


